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sinking through the frozen debris, by the use of wood

fires. His pannings showed all the way from colors

in the pan to one and three cents' worth of gold.

Afterward, and prior to the commencement of this

action in March, 1905, Cascaden conveyed interests

in the property to the other plaintiffs in error.

During the summer of 1905, commencing about the

first of June, the owners prosecuted mining opera-

tions on the ground at a cost of $1,000, sinking three

shafts ; one eight feet, one twenty-five feet deep, and

the last twenty-seven feet deep, neither of them, how-

ever, reaching to bedrock. The debris taken from

the last-mentioned shafts was panned frequently,

with the result of finding colors in nearly every in-

stance, and numerous single pans containing one

cent, two cents, three cents, four cents, five cents, six

cents and one thirteen cents worth of gold. A shaft

forty feet deep was sunk on the gromid in 1906, at a

cost of about five hundred dollars.

In September, 1904, people began gathering on the

first tier of benches off No. 2 below discovery, known

as the Yarnell placer, on the Freeman bench above

and on the third tier of benches below the Cascaden

ground, living at first in tents. At some time dur-

ing the latter part of September, 1904, the defendant

in error, Bortolis, went upon the Cascaden ground

and built the two cabins in controversy. About that

time the people congregated there concluded to name



their settlement ** Gates City," in honor of "Swift-

water Bill '

' Gates, a local celebrity. Others followed

Mr. Bortolis' example, and by March, 1905, when

this action was filled, probably fifty or seventy-five

persons had built on the ground, and at this time

there are possibly one hundred there. None of them

asked the consent of Mr. Cascaden or anyone else,

but simply moved onto the placer claim, and erected

their cabins and places of business.

In January, 1905, the plaintiffs in error had a sur-

vey and plat made of that part of their ground occu-

pied by Bortolis and others, adjusting the same to

the buildings, and then called on the occupants to

take out leases at one dollar per front foot on the

main street, and fifty cents per foot on the second

street, but most of them declined to enter into such

an arrangement and it became necessary to prose-

cute this action of ejectment. In drawing the plead-

ings, as a matter of convenience to all parties, the

ground withheld by Mr. Bortolis was described ac-

cording to the survey and plat. Mining is carried on

through the frozen earth and gravels to bedrock,

where the paystreak lays, through shafts from fifty

to eighty feet in depth; and the surface ground can

be and is used by the settlers on the Yarnell, Free-

man and Cascaden benches, without in any wise in-

terfering with placer mining.



SPECIFICATIONS OF ERROR.
The plaintiffs in error will rely for reversal on the

following specifications of error (Pr. Record, for As-

signment of Errors, p. 154.)

1st. The Court erred in overruling the plaintiffs'

demurrer to the affirmative matter con-gained in the

amended answer.

2d. The Court erred in excluding the testimony

on behalf of plaintiffs by the witness, Hans Stark,

and in the rulings made in connection therewith, said

offered testimony and rulings being as following:

**Q. Have extensive mining operations been

transacted on one below discovery and on the Hilty

Fraction since you have been there ?

A. Yes, sir.

Q. I will ask you to state what the fact is with

reference to large sums of money being extracted to

your knowledge.

Mr. HEILIG.—We object as that is immaterial.

The COURT.—I think the objection ought to be

sustained.

Mr. PRATT.—I insisted upon that line of testi-

mony being admitted and the Court after argument

overruled it. I was surprised and wasn't prepared

with authorities. Witnesses told of the same thing

without objection, but when the Court's attention was

called to it, the Court ruled that the evidence of pay-



ing mines in the \dcinity even though they were pay-

ing mines before the location of the Cascaden, as I

can prove, I will cover that time, that that was not

evidence to go to the jury bearing upon the question

that the Cascaden placer is ground that would jus-

tify a prudent man in locating and expending his

time and labor in developing. Now, I am satisfied

the Court was in error, and I ask that that matter be

seriously considered at this time, because I propose

by Mr. Stark and Mr. Yarnell to prove the general

conditions in 1904 and 5, all along there with refer-

ence to paying mines above and below this ground,

and all around it, and simply in a general way to

show that large sums of gold have been extracted,

and show that Mr. Cascaden when he says that he

was induced to locate that by reason of that fact

largely was justified. That that is the only thing

that justifies all prudent men, prospectors, in locat-

ing ground and expending their time and labor in ex-

ploring and developing it, the fact that paying min-

ing ground has been opened before or after his lo-

cation in the immediate neighborhood. That is the

best evidence, the safest, the most satisfying testi-

mony that can be produced in the absence of dumps

and shafts and the finding of the paystreak. There

is nothing so safe.

(Argument.)



The COURT.—The Court has no doubt at all on

the question. The Court does not draw the same con-

clusions from the opinions of courts which you have

read that you draw. A great many things may jus-

tify a prospector in making a location of a mining

claim setting out his stakes, filing his notice and go-

ing to work, that would not justify a jury in finding

that he had made a discovery. I think your argu-

ment is a very strong one in favor of justifying a

prospector in staking a claim when other mines in

that immediate and in the surrounding vicinity have

been located and pay has been found upon them. It

is the very strongest justification that could be of-

fered to a prospector if on adjoining claims very rich

ground has been found, very rich pay has been found,

but that is no discovery. It falls far short of mak-

ing a discovery of gold, and even if you could show

that a particular tract of twenty acres is entirely sur-

rounded by very rich placer mines, that would not

take the place of a discovery, and you could never

satisfy the law by showing that surrounding ground

is mineral ground. If you show in this case that

this particular piece of ground was located by your

client, that he set out his stakes and marked it in

compliance with the law and filed his notice of loca-

tion in compliance with the law, and that he made a

discovery of gold upon the ground, that is sufficient.

It does not aid in any way to show that surrounding



ground has gold upon it, because, if the surrounding

ground might have gold upon it, but that ground

might not have any. You cannot get title to a min-

ing claim except by making your discovery. I am in-

clined to take the view that this testimony in rela-

tion to adjacent mines in this particular case is im-

material, because you have got to make a discovery.

Whenever you do that and the jury is satisfied that

the showing is of sufficient gold to justify a prudent

miner in continuing his labor, then you are entitled

to a judgment.

(Argument.)

Mr. PRATT.—We contend that it is admissible as

a circumstance along with the positive testimony of

John Cascaden, and his witnesses, that he did find

gold there. There is no rubbing that out.

The COURT.—For what purpose?

Mr. PRATT.—To give credibility by circum-

stances to his conclusion. It is disputed here that

he found gold at all. Now, we show that that neigh-

borhood is gold-bearing ground, immensely rich de-

posits. We have shown the character of the explora-

tions we have made and the kind of looking ground

we got. I will show that the debris coming out of

these shafts where these valuable deposits have been

found and demonstrated, are similar. I will connect

it that way. I will connect it with the configuration

of that country up there, especially in connection
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wi1:h Wolf Creek. Will the Court take this over

night and give me a decision to-morrow morning.

The COURT.—Yes; but I cannot see that because

there may be the same colored material coming out

of one hole that comes out of another, that that is

any proof that there is any gold in one hole where

you don't find it. If you find it, your case is good

any way.

Q. You are familiar with the workings and the

result of the workings on the creek below the Cas-

caden, are you not, and in the benches?

A. Yes, sir.

Q. Do you know about what has been mined

there ?

Mr. HEILIG.—We object to any further inter-

rogation in regard to the creek claims.

The COURT.—Is it for the same purpose ?

Mr. PRATT.—I want to show generally that he

knows. It leads up to another question that I am

coming to.

The COURT.—Objection sustained.

(l^laintiff excepts.)

Q. Well, then, if it be a fact that Mr. Cascaden

knew at the time of his location of the result of

work upon discovery, and discovery bench, and the

Hilty Fraction, in your judgment as a miner would

that have any influence in causing a prudent man to

locate that ground as mining ground ?
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Mr. HEILIG.—We object as trying to base the

conclusion of the witness upon discoveries made in

other mining claims, and that is not the basis of

proof of discovery upon this claim.

The COURT.—Objection sustained.

Mr. PRATT.—We except.

Q. Will you explain to this jury in a general way

the lay of that valley commencing up at Wolf Creek

until you get down to the Cascaden?

A. The lay of the valley?

Q. The lay of the ground.

Mr. HEILIG.—We object to that as entering into

a speculative matter based purely upon theory, that

because of the configuration of the ground the wit-

ness is competent to testify that there was a discov-

ery made upon this claim ; that is not competent evi-

dence to prove discovery upon this claim.

Mr. PRATT.— Is it not admissible if I can show

that there was something in the configuration of the

\^alley with reference to Wolf Creek that might in-

fluence Mr. Cascaden in making this location?

The COURT.—If he made the location, there is

no question about that. The only question now is

whether or not he has made a discovery, and the con-

figuration of the country around there and what is on

the adjoining claims, has been often held by this

coart to be immaterial. Objection sustained.



10

Mr. PRATT.—We except."

3d. The Court erred in excluding evidence offered

by plaintiffs by the witness Dave Yamell, and in his

rulings in connection therewith in the presence of

the jury. The testimony and rulings being as fol-

lows :

'

' Q. I will ask you to state to this jury how far up

the hill you have driven your drifts—how close to our

lower side line ?

Mr. HEILIG.—We object to any testimony as to

any mining operations carried on on any mining

claim other than the one in dispute.

Mr. PRATT.—That is the best and most satisfac-

tory evidence in the absence of proof that a shaft

was sunk on our own ground and the paystreak dis-

covered and worked.

The COURT.—I have considered the matter over

night very carefully and I am satisfied it is no evi-

dence at all to take the place of a discovery. I think

the correct rule is laid down in Bonner vs. Meikle.

If it were a question as to the value of the mining

ground, that would be another matter, but it cer-

tainly cannot be considered by the jury or the Court

as any evidence of discovery or in aid of discovery.

You must make a discovery on your claim separate

and apart from what is on the adjoining claims, and

the Court is disposed to hold that this character of
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evidence is immaterial and to sustain the objection

to it for that reason?

Mr. PRATT.—We except.

Q. (Mr. PRATT.) Mr. Yarnell, were you living

in that country when mining operations were carried

on on Discovery and the bench on the right limit ?

A. Yes, sir.

Q. Do you know, of your own knowledge, any-

thing about the finding of a course run of gold on the

bench off Discovery ? A. Yes, sir.

Q. Do you know anything about any efforts of

mining men to trace that down the creek?

Mr. HEILIG.—We make the same objection, that

it is immaterial to show mining operations being

carried on on Discovery Claim, wliich is down the

hill a thousand feet and up the hill probably a thou-

sand feet from this ground in controversy.

The COURT.—If this is for the same purpose, the

Court will sustain the objection.

Mr. PRATT.—I presented to you authorities that

mining men could testify that certain indications of

colors were found on adjacent claims and that the

same indications of colors were found upon the claim

in controversy. This is the same class of testimony

exactly. I propose to prove by this witness, and

have done it, that that coarse run of gold was found

on Discovery Bench; that they have explored for
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it below between that and our ground and have failed

to find it; that they have explored for it below our

claim and have found it ; and that, for that reason, in

the opinion of mining men, the probabilities are that

it passed across the Cascaden placer.

The COURT.—The Court understands the situa-

tion clearly, and if you had dug a hole and found it,

the jur)^ would certainly be justified in saying that

that was sufficient ; but merely because you have some

theory in relation to paystreaks on other claims and

have a theory that one of those paystreaks goes

through your claims—that is no evidence of discov-

ery.

Mr. PRATT.—You are going to instruct this jury

that if Mr. Cascaden discovered gold in some quan-

tity, or any quantity, there on his ground and by

reason of all the surrounding circumstances in con-

nection with the finding of that gold w^as justified,

as a prudent man, in spending his time and money on

that, in the development of it, that he then made a

valid discovery. I have shown that he was in pos-

session of the ver}^ facts I am asking this witness

about.

The COURT.—You may consider that as an of-

fer if you desire, and the Court will sustain the ob-

jection to it, because the Court is satisfied that that
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is not the law ; the Court is satisfied that you cannot

establish a discovery in any such way as that.

Mr. PRATT.—I am not trying to.

The COURT.—You are trying to bolster up the

evidence of John Cascaden that he found gold and

made a discovery on this claim.

Mr. PRATT.—And all these other witnesses.

The COURT.—Yes; but the Court holds that it is

wholly immaterial and not competent. The Court

rules against you.

Q. (Mr. PRATT.) What do you say as to

whether or not the present owners now and hereto-

fore have been justified in sinking holes, or attempt-

ing to sink holes, to bedrock and spending tune and

money in exploiting and exploring that bench up

there ?

Mr. HEILIG.—I make the same objection to that.

The COURT.—That objection is sustained; the

Court discovers quite a wide difference, Mr. Pratt.

Mr. PRATT.—We except.

Q. (Mr. PRATT.) In your judgment as a min-

ing man, from what you know of the ground and

what you have seen of the development work, what

you know of the prospects of gold that have been

found in those holes and upon the ground, would you
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say that an ordinarily prudent mining man would be

justified in sinking a shaft on it to bedrock, with the

expectation of finding a paystreak of gold there ?

Mr. HEILIG.—We object to that as calling for

the opinion of the witness, and it has not been shown

what gold has been found in these shafts.

Mr. PRATT.—This is expert evidence with refer-

ence to this very ground. It has not been demon-

strated that there is a paystreak there, but here is a

man who is familiar with all the workings up and

down that creek ; he is mining right below there, in

the immediate vicinity; and his opinion is valuable

to this jury, and his evidence as an expert, under the

circumstances, as to whether we would be justified

in sinking a shaft there with the expectation of find-

ing the paystreak.

The COURT.—The objection will be sustained.

It is not a question whether you are justified now,

from all the surrounding circumstances in this vicin-

ity, in sinking a shaft ; the question before this jury

is, whether you made a discovery on this ground, and

that is not a question for experts to testify to, but it

is a question of fact: Did you find if? If you did,

that is all that is necessary in this case ; if you did not,

all the expert testimony of people who viewed the

surrounding shafts or adjoining claims would not

supply the fact. That is the position that the Court
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takes ; the Court does not want to hear you any fur-

ther on that."

4th. The Court erred in excluding the option con-

tract between plaintiffs and Neil M. Sorenson and

marked on the record "Plaintiffs' Exhibit No. 1"

for identification, and in his rulings in connection

therewith during the taking of the evidence of Louis

K. Pratt. The proceedings in connection therewith

are as follows

:

'

' Mr. PRATT.—Very well. Mr. Sorenson wanted

an option contract.

Mr. HEILIG.—We object to that; that certainly

is not relevant to the question of the ground or its

quality or the mining operations to which the Court

has confined this matter.

Mr. PRATT.—I propose to show that Mr. Soren-

son was operating under this lease and while he was

operating under this lease, and while they were tak-

ing out the dirt out of that shaft, he entered into an

option with me for the purchase of the same ground

that was covered by the lease.

The COURT.—What is the purpose of that^

Mr. PRATT.—The purpose is plain. That is bet-

ter testimony.

The COURT.—Is it any testimony?
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Mr. PRATT.—Yes, sir; I can call witnesses here,

mining men, if they will testify that they consider

that valuable mining ground, if it was theirs, and

that they were justified to put a hole down, no one,

I presume would object to that character of testi-

mony. If that be good testimony why is not this

which is a fact that a man, not necessarily a miner,

any man, would enter into a contract agreeing to

pay us a large sum of money for this same 250 feet,

why is not that good evidence that that is valuable

mining ground? That comes right back again to

show that Mr. Cascaden was justified in having that

supposition.

The COURT.—If a miner comes here and testifies

that he knows the character of the ground, that he

knows the conditions there, and that it is mining

ground, that is one thing. He may have discovered

gold there, he may have seen something there in the

way of mineral. That might assist you. But simply

to show that somebody has oifered to purchase the

ground does not show why he offered to purchase it.

You argue that he does that because he thinks it is

mining ground, but he may not think that. He may

think that is a good speculative purchase, for a

dozen other reasons. The objection should be sus-

tained to that character of testimony as I do not

think that is fit testimony at all as to the character

of the groimd as mineral ground. It is testimony
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as to the value of the groniK!, hut not as to the value

of the ground as mineral ground. That is the view

I take of it ; that it does not tend to prove that at all.

Mr. PRATT.—Plaintiff excepts. That is all.

Mr. PRATT.—I offered yesterday an option con-

tract with a man named Sorenson, and I think I had

better offer it formally to have it marked for identifi-

cation, so that, if a record is ever made up ... ,

Mr. HEILIG.—We object to the offer, as the Oourt

has already passed upon that.

The COURT.—Objection sustained.

Mr. PRATT.—I want it marked for identification.

The COURT.—It may be marked for identifica-

tion. What is the objection to it?

Mr. HEILIG.—It is objected to as being a writ-

ing entered into by the plaintiffs with a third party

a year or more after the commencement of this ac-

tion, and two years and a half nearly after they claim

to have made the location of this alleged mining

claim, and as being made in the absence and without

the knowledge of the defendant, and therefore not

binding upon him ; and further as being a self-serv-

ing declaration, and as being utterly immaterial to

the issues in this case.

The COURT.—Objection sustained. It may be

marked for identification.
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Mr. PRATT.—Plaintiffs except.'^

(Marked for identification as "Plaintiffs' Exhibit

1 for identification.")

5th. The Court erred in overruling the plaintiffs'

objection to the introduction of any testimony on the

part of defendant, said objection being based upon

the ground that in the order of proofs, testimony

showing the survey of the out boundaries of the town-

site to which included the ground in controversy and

an application to enter or entry under the townsite

laws, should precede evidence of settlement and im-

provements thereunder. The proceedings in rela-

tion thereto are as follows

:

"Mr. HEILIG.—The first witness called on be-

half of the defendant is Joseph Diebolis. (Reads

from record pursuant to stipulation.) 'Joseph

Diebolis, a witness on behalf of the defendant, be-

ing first duly sworn, testified as follows: (Mr.

Heilig.) State what experience you have had as a

placer miner? (Answer.) Since 1898.'

Mr. PRATT.—We object to the testimony of that

witness and other witnesses on behalf of the de-

fendant.

The COURT.—What is the ground of your ob-

jection?

Mr. PRATT.—The ground of the objection is

this: This case has been twice tried and the Court
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has heard the testimony and is reasonably familiar,

no doubt, with it. The Court knows that the de-

fendant, at neither trial, offered any evidence, oral or

documentary, of any kind, showing or tending to

show any entry of this ground under the townsite or

any other of the land laws of the United States ; and

now at this time I ask the Court to enforce the rule

as to the order of proof, for this reason. The Court

having heard the case twice, and knowing that no

such testimony was introduced in these two trials,

and having a right to assume that none such will be

offered at this, ought not, under this objection, to

let that all be read and strike it out on motion. The

Court is in possession of such facts in relation to

the evidence that will be produced by the defendant,

that it will be justified and ought to enforce the

technical rule as to the order of proof, which in this

case would be evidence of a survey of the outer

boundaries of that townsite; of an application to

enter accompanying the survey and transmitted to

the Surveyor-General of this District, followed by

a transmission of those papers to the Secretary of

the Interior, and the appointment by the Secretary

of the Interior of a trustee, and of the entry of the

townsite by the trustee; and also it should be fol-

lowed by an application to enter, and the forwarding

of the survey, together with a dollar and twenty-

five cents an acre for the ground, that goes to the
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Surveyor-General. My objection to this testi-

mony is that it is immaterial, irrelevant and incom-

petent, and is not in accordance with the rules of

evidence referring to the order of proof.

(Argument.)

The COURT.—I know all about that townsite law

and the steps that have to be taken. Do I under-

stand you to say that those steps have to be taken?

Mr. PRATT.—Yes.

The COURT.—Can this suit be maintained or this

defense made by the defendant without taking those

steps ?

Mr. PRATT.—Certainly not.

The COURT.—That is the question then?

Mr. PRATT.—Yes.
(Argument.)

The COURT.—The two cases that you have cited

amount to this and nothing more: That a valid

mining location is a superior right to that which is

claimed by one who merely squats upon the town lot

without connecting himself in any way with the

Government title. I think that is the correct rule,

and that is the rule that I extract from what you

have read from those cases and from my remem-

brance of them. Those two cases arose between a

mining claimant and a townsite or town lot claim-
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ant over ground that was conceded mining ground.

If it were conceded here that this is mining ground,

if there were no controversy over that, that would

be the rule here; but that is where the difficulty is.

There is a controversy over it ; the controversy arises

at the very beginning of the situation here, and not,

as it did in those two cases, after patent. ... I take

this to be the rule in relation to town lots on the pub-

lic domain. There are two rules; one rule is, that

one who settles upon a lot on a valid placer mining

location is a trespasser; but one who settles on the

public domain, not upon a valid placer mining loca-

tion, is not a trespasser. A town lot occupant has

an equal right with a mining locator to go upon the

public domain and make a settlement. His rights

are respected by the law and protected by the law.

If it is mineral ground, and that question is raised

and it is shown to be mineral ground, the town lot

occupant takes subject to the mineral right. There

is no question about that. That is the question

here: Is this mineral ground? That is the very

question before this jury. If you establish to the

satisfaction of this jury, by a fair preponderance of

the testimony, that you staked this ground, marked

its boundaries so that they could be readily traced,

filed your notice of location within the proper time,

and made a discovery of mineral upon the ground

under such circumstances and in such manner as to
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constitute a discovery, then it is your property. But

until you do that, the town lot locator has an equal

right with you and is not a trespasser. He becomes

a trespasser upon your proving those things to the

satisfacxion of the jury, but not until then; and the

sole question, it seems to me, in controversy in this

case is one of discovery, and whenever that is deter-

mined and settled to the satisfaction of the jury they

shall determine the case.

(Argument.)

The COUET.—The objection will be overruled

and the evidence allowed to be introduced.

Mr. PRATT.—We except."

6th. The Court erred in giving to the jury its in-

struction number six, defining discovery, and de-

scribing the acts, conditions and evidence necessary

to establish the fact of a discovery, for the reason,

among others, that it is argumentative and consists

in part of quotations from text-books and decisions,

is misleading and fixes an erroneous test for the case,

and also because it withdraws from the consideration

of the jury all facts and circumstances in evidence

tending to show the mineral character of lands ad-

joining and adjacent to the ground in controversy;

and also because it withdraws from the jury all

plaintiffs' evidence showing the finding of gold upon
the Cascaden placer in 1905. Said instrument is as

follows:
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"What is 'discovery?' What finding of mineral

on a placer mining claim is sufficient to satisfy that

clause of the statute which provides that * no loca-

tion of a mining .... claim shall be made until the

discovery of the mineral within the limits of the

claim located.' Where mineral has been found upon

a placer mining claim and the evidence thereof is of

such a character that a person of ordinary prudence

not necessarily a skilled miner would be justified in

the further expenditure of his labor and means, with

a reasonable prospect of success, in developing a

mine thereon, the requirements of the statute have

been met. To hold otherwise would tend to make

of little avail, if not entirely nugatory, that pro-

vision of the law whereby 'all valuable mineral de-

posits in lands belonging to the United States ....

declared to be free and open to exploration and pur-

chase.
'

It is not a fair criterion that the locator says he

is willing to further expend his labor and means in

seeking for mineral thereon. The question should

not be left to his arbitrary will of statement, but

the facts which are within the observation of the dis-

coverer, and which induce him to locate should be

as to justify a man of ordinary prudence not neces-

sarily a skilled miner, in the expenditure of his time

and money in the development of the property.

Mere slight indications of the existence of mineral
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in the ground, a mere possibility that it contains

gold, is not enough to justify a prudent person in the

expenditure of money and labor in its exploration.

There must be such a discovery of mineral on the

claim as to satisfy you that an ordinarily prudent

man, not necessarily a miner, would be justified in

expending his time and labor thereon in the devel-

opment of the property; and unless you are so satis-

fied, in this case by a fair preponderance of the evi-

dence you should find a verdict for the defendant.

In this ease, gentlemen of the jury, before the

plaintiffs are entitled to a verdict from you in their

favor, they must prove to your satisfaction by a

fair preponderance of the evidence that at the time

of the location of the placer mining claim by John

Cascaden (1) he marked the location with stakes or

other pei-manent monuments so that its boundaries

could be readily traced, (2) that within ninety days

alter such discovery of the claim he filed a notice

of location in the office of the commissioner and re-

corder in the precinct where the claim lies, describ-

ing the claim, and (3) that prior to the date of bring-

ing this af.^tion, to wit, March 20, 1905, he or his co-

owners, or their employees for them, made such a

discovery and finding of gold thereon as would jus-

tify an ordinarily prudent person in expending labor

thereon in further development of the mine.
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And you are instructed that unless you do find

each of these three essential elements by a fair pre-

ponderance of the evidence in this case, you should

find a verdict for the defendant, but if you shall find

that the plaintiffs have established each of ttiese

three elements by a fair preponderance of the evi-

dence, you should find a verdict for the plaintiffs.

You are instructed that evidence of mining, ex-

tensive or otherwise, or of the value of gold de-

posits, on other and adjacent claims, must not be

accepted by you as evidence of a discovery on the

plainti:^s' claim. Such knowledge might have

justifieq the plaintiff Cascaden in locating the

ground/ in dispute in the hope that it too contained

gold, oat such facts are not evidence of the exist-

ence of. gold on the claim in dispute. The proofs of

discovery must be such as to establish the fact of

finding mineral on the claim in dispute within its

outey boundaries; it must be a finding of mineral in

fact/ and not in theory; and the mineral found must

be /m such quantity and found under such circum-

st/inces and conditions as would justify a man of or-

dinary prudence, not necessarily a skilled miner, in

the further expenditure of his time and money in

further work and labor in developing the claim. If

plaintiff Cascaden, or any of plaintiffs' employees,

did so find mineral on that claim to that extent, it

is sufficient to constitute a discovery and you should
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so find. But proof of finding gold in large or small

quantities on other claims is not evidence of a dis-

covery on the claim in dispute, and 3'ou should not

so consider it."

7i;h. The Court erred in giving to the jur}^ the

eighth instruction on the subject of defendant's

rights under the townsite laws and as a trespasser

on the public domain, for the reason that by the

said instructions the Court informed the jury it was

not necessary for the defendant to make any show-

ing of having taken any steps under the said town-

site law, such as surveying the out-boundaries, mak-

ing applications for patent or patent for the ground,

and at the same time and by the same instruction

telling the jury that the defendant could have all

the rights accruing to a prior trespasser on public

lands as against another trespasser, notwithstanding

no such issue is made by the pleadings and evidence.

Said instruction is in the words following:

"The complaint in this case alleges that the de-

fendant is in possession of the lots at the time of

bringing this action from which plaintiffs seek to

eject them; defendant admits that he was so in pos-

session at the time and alleges that he entered there-

on in September, 1904, and has ever since remained

in actual possession thereof, and alleges in his an-

swer that at the time of his entry the land was va-

cant, unappropriated public land, belonging to the
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United States, and that he entered thereon and has

the use and occupation thereof under the townsite

laws of the United States.

One who settles upon, uses, occupies and resides

upon the public domain, and builds a cabin there-

on in which he resides, has an equal right to do

so under the law as others have to locate mining

claims on the public domain. Both are lawful ex-

ercises of rights given to citizens of the United

States by the laws thereof, and both are entitled to

the equal protection of the law and this without

connecting themselves with any title by patent from

the government. Although the defendant Bortolis

has not connected himself with any title from the

government by deed or patent, nor sought in any

manner to secure such title, yet he has such a pos-

sessory right to the lot upon which his building

has been erected as will prevent others, not having

any title by deed or patent from the government,

from entering thereon, and taking his possession and

occupation thereof from him, without first establish-

ing a superior right thereto. Before the plaintiffs

in this case are entitled to a verdict from the jury

in their favor, they must show that superior right by

a fair preponderance of the evidence by the location

of the ground in dispute as a portion of a valid

placer mining location, and unless they shall do so

the defendant is entitled to a verdict at your hands.
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You are instriu^tecl that such entry upon vacant

unappropriated land of the United States, and the

continual peaceable possession thereof by the de-

fendant, is lawful and is sufficient to justify his con-

tinued possession unless you shall find by a fair pre-

ponderance of the evidence that at the time of bring-

ing this suit the plaintiff had a better right and title

to the ground than the defendant had, by reason of

a prior valid mining location."

8th. The Court erred in giving to the jury the

ninth instruction, laying down the rule in ejectment

cases that plaintiff must recover, if at all, on the

strength of his own title, as such rule does not ap-

ply in this case, because the proof showed the de-

fendant to be a mere trespasser and that the plain-

tiffs held under a placer mining location. Said in-

struction is in the words as follows

:

''This is an action in ejectment and you are in-

structed that the plaintiffs must recover, if at all,

upon the strength of their own title and not upon

the weakness of that of the defendant, and unless

you shall find that at the time the plaintiffs brought

this action they were entitled to the possession of the

two lots by reason of the same being within a valid

mining location owned by them and so validly lo-

cated prior to bringing this suit, then you should

find for the defendant without regard to the char-

acter of the defendant's title, since mere occupation

is sufficient as against no better title."
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9tli. The Court erred in giving to the Jury its

tenth instruction, wherein it is stated that the plain-

tiffs claim nothing under the townsite laws, for the

reason that such instruction was misleading in this,

that it was not based upon the pleadings or any proof

submitted on either side. Said instruction is in the

words following:

*'You are instructed that the plaintiffs base their

right to recover in this action upon the alleged fact

that prior to the time when the defendant entered

upon this land they had made a valid placer mining

location embracing the lots claimed by the defend-

ant; you are instructed that the plaintiffs have made

no claim to this ground under the townsite laws

of the United States, and you are instructed that the

mere fact that the}^ have made or filed a plat of the

ground showing the location of lots, blocks, streets,

and alleys thereon does not give them any right to

recover in this action, and that unless you shall find

that the plaintiffs are entitled to recover by reason

of having made a valid prior mining location em-

bracing the lots claimed by the defendant, you must

find for the defendant."

10th. The Court erred in refusing to give plain-

tiffs' special instruction No. 1 submitted at this

trial upon the general subject of a location of a

placer mining claim, and especially as to what con-
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stitutes a discovery and the evidence thereof. Such

special instruction No. 1 is as follows

:

'^In order to make a valid location of placer min-

ing ground, it is essential that the locator mark his

boundaries on the ground so that they can be readily

traced, record a location notice describing the ground

with reference to natural objects and monuments,

and that he discover gold within the limits of the

ground claimed. When a valid location of mineral

ground is once made, it is a grant from the Govern-

ment to the locator of the ground embraced within

his location, and thereafter as against all persons

other than the United States, he has a fee simple

title hereto, substantially the same as though he

held a patent, and his title can only become extinct

by conveyance, abandonment or by forfeiture for

failure to do assessment work. It is not claimed

in this case, however, that the plaintiffs had prior

to bringing action either conveyed, abandoned or

forfeited any rights that they may have in the

ground in controversy.

As to whether a discovery was made upon the

ground in April and May, 1904, by John Cascaden,

I instruct you that if you find from the preponder-

ance of the testimony that he found gold on the

said Cascaden placer under such conditions and sur-

rounding circumstances as that an ordinarily pru-

dent man, not necessarily a miner, would be justified
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in spending his time and labor thereon in the de-

velopment of the property, then he made a valid dis-

covery, and this is the case without reference to the

exact amount or value of gold that he found, nor of

the particular kind of looking earth or debris in

which the same was found. In estimating the kind

and quality of surrounding facts and circumstances

and conditions, that must be known to a locator of a

valid placer mine, to ascertain whether such location

was made under such circumstances and conditions

that an 'ordinarily prudent man, not necessarily a

miner, would be justified in spending his time and

labor thereon in the development of his property,'

in addition to the finding specific amounts of gold

within the limits of the location, you have a right to

take into consideration the facts and surrounding

circumstances known to Cascaden from January up

to and including May, 1904, as to the general configu-

ration of the country above his claimed location,

whether or not other owners had located adjacent

to and in the same neighborhood, both above and

below on Cleary Creek, whether any of such claims

before that time or have since been worked and with

what result, and general the character of the adja-

cent ground and mineral locations both above and

below on Cleary Creek as to being mineral or non-

mineral ground.
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CASCADEN et al.,

vs.

BORTOLIS.

Requested by plaintiff and denied, Oct. 2, 1906.

JAMES WICKER8HAM,
District Judge."

11th. The Court erred in refusing to give plain-

tiffs ' special instruction No. 2 submitted at this trial,

which covers the law as to the method of acquiring

rights under the townsite laws; said instruction No.

2 is as follows:

"You are instructed that to secure rights under

the townsite laws of the United States on the public

domain it is necessary that the inhabitants procure

to be made a survey of the out-boundaries of the

proposed town, forward the same with an applica-

tion for the entry of the ground to the Surveyor-

General of the District of Alaska, to be then followed

by proceedings in the Interior Department at Wash-
ington, the appointment of a trustee to enter the

ground by the Secretary of the Interior, and a

formal entry of the townsite by the trustee at the

Land Office at Juneau, and that if you find from the

testimony in this case that none of these steps have
ever been taken by the defendant Bortolis, or by
anybody else in his behalf, or on behalf of anybody
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else, or at all, then I instruct you that the defend-

ant has no standing whatever in this case and your

verdict should be for the plaintiffs.

CASCADEN et al.,

vs.

BORTOLIS.

Denied, because it does not take into account the

right of occupants of town lots on the public domain

prior to the application for patent.

Bonner vs. Meikle, 82 Fed. 697 (699).

JAMES WICKERSHAM,
District Judge."

12th. The Court erred in refusing to give to the

jury plaintiffs special instructions tendered at the

trial in 1905, and at that time marked No. 2, which

reads as follows:

"The defendant in his amended answer set up,

first, a general denial of the allegations of the com-

plaint, and, second, an affirmative defense asserting

ownership in fee of the ground in controversy, in

himself, as against all persons other than the United

States. In his evidence, however, he has abandoned

the defense of title in himself, and has submitted

no proofs on such issue, and I therefore charge you

that in this state of the cause the plaintiffs are en-

titled to recover if they have shown a discovery of

gold within the exterior boundaries of the Cascaden
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placer at any time prior to the trial, if at the time of

such discovery they, or any of them, were in the

actual possession of said placer ground, either in

person or by agent."

13th. The Court erred in refusing to give to the

jury plaintiffs' special instructions marked No. 4

at the trial in 1905 and tendered again at this trial.

Said special instruction No. 4 reads as follows

:

"I instruct you that if you find from the evidence

that at the close of the plaintiffs' testimony they

had made a prima facie showing of a valid mining

location on the ground embraced within the Cas-

caden placer, referred to by the witnesses, and that

the defendant by his proof failed to show any legal

title to the parcels of ground in suit, by prior min-

eral location, deed or otherwise, but merely showed

that he intruded himself upon the grounds without

leave or authority of anybody and after the mineral

location of Cascaden, then your verdict should be

for the plaintiffs, even if you should further find

that Cascaden 's location in some respects was de-

fective."

14th. The Court erred in overruling plaintiffs'

motion for a new trial.

15th. The Court erred in rendering judgment on

the verdict in favor of the defendant.

BRIEF AND ARGUMENT.
The first specification of error is the action of the

trial Court in overruling plaintiffs' demurrer to the
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affirmative matter in the amended answer. That

part of the amended answer challenged by the de-

murrer attempts to set forth the defendant's owner-

ship of the ground in controversy by virtue of rights

secured by him under the townsite law. (Pr. Rec-

ord, pp. 9, 12; Orig. Tr. 8, 10, 11.)

The allegation in substance is, that the defendant

went upon the lots in controversy, built his cabins

and has continued to occupy them, and that it is his

intention, along with the other inhabitants of Gates

City, to enter the ground under the townsite laws.

This is mere conclusion and expression of purpose

to at some time in the future acquire right to or

ownership of the land. Carter's Alaska Code, sec-

tion 304, page 211, requires the defendant, in ac-

tions of ejectment, '*to state the nature and dura-

tion of his estate or right of possession with the cer-

tainty and particularity required in a complaint."

In a complaint for the recovery of possession of a

mining claim where the plaintiff undertakes to

specify that he claims ownership under the mining

laws, it certainly would not be sufficient for him to

say that he went into possession of the ground and

intended to locate it under the mining laws. While

it might do for him to content himself with the bare

statement that he was owner and entitled to the pos-

session of certain mining ground, describing it, yet

if he undertook to go into particulars of the facts
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constituting his ownership under the mining laws,

it would be necessary for him to state that he marked

the boundaries, recorded a location notice and dis-

covered gold. So in this case, as matter of plead-

ing, if the defendant had contented himself in his

amended answer by simply claiming ownership and

right of possession, possibly his answer would have

been good, but not having adopted that theory of

pleading, and having chosen to descend to partic-

ulars, it became necessary for him to set out all of

the facts which would show that he was the owner

and entitled to the possession under the townsite

laws, to wit, that the out-boundaries of the townsite

had been surveyed, and at least an application for

patent under the townsite laws had been forwarded

to the Surveyor-General of the District of Alaska.

I raised this question fairly in the former writ of

error, case No. 1259, in this Court, and argued it at

some length, commencing at page 17 of the brief, to

which I respectfully invite the attention of this

Court, in view of the fact, that in the opinion of this

Court filed in case No. 1259 the point then and now

urged was not passed upon.

1st Lindley on Mines, sees, 169, 170, 216.

2d Lindley on Mines, sees. 717 and 723.

Deffeback vs. Hawke, 29th Law Ed. 423, S. C.

115th U. S. 392.

Sparks vs. Pierce, 29th Law Ed. 428, S. C. 115th

U. S. 400.
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Iron S. M. Co. vs. Campbell, 135 U. S. 286.

Belirends vs. Goldstein, 1st Alaska, p. 518.

Tarpy vs. Madsen, 178th U. S. 215, S. C. 44 Law

Ed. 1042.

The second and third specifications of error point

out the errors of the Court in ruling upon the evi-

dence in connection with the testimony of the wit-

nesses Hans Stark and Dave Yarnell (see evidence

of Hans Stark, (Pr. Record, pp. 50, 84, 88; Orig. Tr.,

pp. 47, 74, 76), and of Dave Yarnell, (Pr. Record,

pp. 65-71; Orig. Tr., pp. 59, 60, 61, 62, 63).

The rejection of this evidence, in view of the local

prejudices surrounding the case, was of itself, prac-

tically, sufficient to defeat the plaintiffs in error be-

fore the jury. The colloquy between the Court and

counsel in the presence of the jury, followed by the

rulings of the Court, led the jury into requiring of

the plaintiffs in error a kind, quality and degree of

proof of discovery upon the ground in question, not

sanctioned by common sense or the adjudged cases.

For a Court to hold that evidence that a twenty

acre piece of ground is surrounded by placer mining

claims above and below in the valley of the same

creek that have been demonstrated to contain and

have produced large sums of placer gold, is no proof

at all, either in favor of the good faith of the locator

or the truthfulness of the testimony of himself and
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his witnesses that they found gold within the bound-

aries of the twenty acre tract, is absurd on its face.

It certainly would have been competent for defend-

ant in error to show as a circumstance against the

plaintiffs in error that adjacent lands were agri-

cultural, coal, or any other description of non-min-

eral bearing ground, and conversely testimony that

adjacent ground was mineral bearing was admis-

sible on behalf of plaintiffs in error as circumstantial

evidence in support of their claim of good faith in

the location and the discovery of gold.

Probably this class of testimony bears more di-

rectly upon the question of good faith and justifica-

tion in making the location than it does in the matter

of corroboration of the concrete fact of discovery,

where, as in this case, the contest was made to assume

the aspect of one between a placer mining claimant

and townsite claimant. With all the demagoguery

which naturally inheres in such a contest, the rejec-

tion of this evidence became all the more hurtful and

disastrous to the plaintiffs in error. The rulings

were in direct conflict with all the decisions of the

Courts. All the cases cited below were read to the

trial Court except Lange vs. Robinson et al., lately

decided in this Court.

Ambergris Min. Co. vs. Day (Idaho), 85th Pac.

Midgeon vs. Montana Cent. R. R. Co. (C. C. A.),

77th Fed. 254.
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Shoshone Mill Co. vs. Rutter (C. C. A.), 87th

Fed. 806.

Lange vs. Robinson et al., C. C. A. Ninth Cir-

cuit.

The rejection of the option contract between the

plaintiffs in error and Neil M. Sorenson makes the

ground of the fourth specification of error. The

fact that a mining man, in June, 1906, would enter

into an option contract with these plaintiffs in error,

agreeing to pay them the sum of nine thousand dol-

lars for the upjDcr two hundred and fifty feet of the

Cascaden ground and place expensive machinery

thereon, and mine it, was of itself a circumstance

tending to prove the good faith of the locator and his

grantees. It also tended to strengthen the plain-

tiffs' testimony that it was valuable mining ground

in 1904 when located, because if it was valuable for

that purpose in 1906, it certainly must have been in

1904. For the proceedings in connection with this

specification, see (Pr. Record, pp. 35-38, 75 ; Orig. Tr.,

pp. 37, 38, 66.)

The fifth specification of error is the ruling of the

Court in overruling the plaintiffs' objection to any

evidence on the part of defendant, until he had first

shown that the preliminary steps had been taken by

him or others for the entry of the townsite of Gates

City under the townsite law. (Pr. Record, p. 77;

Orig. Tr., p, 67.)
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This was the third trial by jury of this case before

the same Judge. A stipulation was on file that the

parties could use the testimony at the second trial

in 1905 as printed in the record of this Court upon

the former writ of error, and the trial Court must

have known from all these facts and circumstances

that no testimony upon the part of the defendant of

the nature referred to, had ever been or could be

produced, and as that was the basis of the defense,

and the order of proofs requiring defendant to show

a patent or entry or application to enter under the

townsite law preceding settlement and improvement,

the objection should have been sustained and the case

ended upon a question of law. It will not do to say

that the plaintiffs had not made a prima facie show-

ing of a valid placer mining location. Indeed, it was

perfect in every respect, and in law would withstand

any assault, but under the authorities cited in con-

nection with one of the instructions, the defendant,

being a mere trespasser, was in no position to raise

technical objections to the regularity of the Cas-

caden location. Spectial instruction No. 4 (Pr.

Record, p. 113; Orig. Tr., p. 97), 13th specification,

should have been given.

The sixth specification of error complains of the

sixth instruction given by the Court to the jury upon

the subject of discovery. (See Pr. Record, p. 100;

Orig. Tr., p. 87.)
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Within the former opinion of this Court in this

case, and by all the authorities, we were entitled to

a liberal definition of discovery, but instead the

Court selected abstractions from text-writers, and

decisions in actions between lode claimants within

the boundaries of townsite and placer claims and

claimants under the townsite and placer mining

laws, where the hard rule is always invoked, under-

scored the word ''justify" and carefully excluded

from the consideration of the jury every fact and

circumstance that cropped out during the trial,

tending to show that the Cascaden placer was in a

mining section and surrounded by producing placer

mines. \

I maintain that it is misleading error for the trial

Court to select abstract statements of law from text-

writers, and especially the arguments and opinions

of Courts in cases where the facts and the law are

different from the one on trial, and read such ab-

stractions and opinions as the law of the case. In-

structions prepared in this manner have often been

condemned by appellate courts, and it seems to me
that this one ought to be, because, taken as a whole,

it fixes a wrong standard for the detemiination of

the question of discovery even in the abstractions

contained therein. But when it comes to informing

the jury that they must confine themselves to the

proofs introduced, as to the finding of gold on the
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Cascaden ground, and must carefully shut their eyes

to the corroboration of the fact of discovery thereon

afforded by the testimony that the adjacent ground

was gold-producing and had been worked at a profit

even prior to the Cascaden location, I should sup-

pose that that ought to condemn the instruction out

of hand.

It is also grievously wrong in withdrawing from

the consideration of the jury all plaintiffs' evidence

of mining operations and finding of gold after the

suit was commenced in March, 1905. As against a

trespasser, the discovery of gold and technical com-

pletion of the location at any time before the trial

should have been sufficient, but in any event it was

corroborative of the testimony of John Cascaden,

David Cascaden, Daniel McCarty, Jr., and Harry

Euro, found in the printed record in case No. 1259

in the former writ of error at pages 19, 83, 94 and

192, wherein these witnesses testified to the finding

of gold by John Cascaden in April and May, 1904.

The theory of the plaintiff upon this subject Avas

covered by special instructions tendered and refused

which are made the subjects of the tenth and twelfth

specifications of error, and are printed in the record

at page 109; (Orig. Tr. 94, 97).

1st Lindley on Mines, sec. 336.

Book vs. Justice, 58th Fed. 16, 124.

The seventh specification of error brings up for

consideration the eiglith instruction of the Court to
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the jury on the subject of defendant's rights under

the townsite laws and as a trespasser on the public

domain. (Pr. Record, p. 103; Orig. Tr., p. 89.)

This instruction and the like controlled the result

at each of the three trials of this action, and it is use-

less to submit the case again in the trial court until

this court authoritatively settles the law on the sub-

ject.

I take it from the former opinion of this Court

that it was not considered that any issue was raised

by the pleadings and proofs as between mineral and

townsite claimants, for otherwise this Court would

not have approved the liberal definition of discovery

applicable in contests between mineral claimants and

inapplicable in ones between mineral and townsite

claimants. However that may be, this instruction

clearly presents the question whether a defendant

can, by merely alleging occupancy and improvement

of public lands, and an intention to enter under the

townsite laws, have all the rights accorded to him

under such laws without ever mentioning the sub-

ject again, either in evidence or argument. That

is just what has occurred in this case after three

long and expensive trials. Not only is there an utter

absence in the evidence of any attempt or even pur-

pose on the part of the defendant or anyone else to

enter the townsite of Gates City under the land laws,

but the record is full of facts and circumstances,
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from which it clearly appears that such is not the

intention of the defendant or anybody else, for the

reason that the collection of houses there is for a

mere temporary purpose and when the ground is

worked out in that vicinity, which will be soon, the

townsite will be abandoned.

Not only does this instruction assume that the de-

fendant has plead and established by evidence rights

under the townsite laws, but it also secures to him

all the rights flowing from priority of possession

as between trespassers on the public lands, an issue

that had been tendered by the original answer (Pr.

Record, p. 7; Orig. Tr., p. 6), and abandoned by the

amended answer (Pr. Record, p. 9; Orig. Tr., p. 8).

The Court, upon the relative rights of trespassers,

goes to great lengths, and in fact tells the jury that a

trespasser in actual possession has such high stand-

ing in law that no one can invade that possession un-

less he has in his hands a deed or patent for the

ground, and in that way indicates there is no such

thing as making a valid placer location upon ground

in the actual possession of a trespasser.

This instruction also tended to cause the jury to

overlook the undisputed evidence that Cascaden's

location was made in the early spring of 1904, w^hen

the ground was vacant, and six or eight months be-

fore the defendant or anybody else went thereon for

the purpose of occupancy. It also tended unduly to
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emphasize that part of plaintiffs' evidence showing

the making of a plat of the town in January, 1905,

and requiring the settlers to pay for surface rights,

and thereby led the jury to suppose that they were

trying a case between two parties, each scrambling

for the use of the surface, without in any manner

connecting themselves with the government title

under the land laws.

The authorities cited in this brief at the end of

the argiunent upon the first specification of error are

applicable.

The plaintiffs in error submitted a special instruc-

tion covering their view of the law, providing there

had been any evidence at all to warrant an instruc-

tion of any kind (See Pr. Record, p. Ill; Orig. Tr.,

p. 96), but the Court refused to give it and cited the

case of Bonner vs. Meikle, 82 Fed. 697, in justifica-

tion. That case appears to be authority for much

that is contained in the instruction under considera-

tion, but in my judgment it is fundamentally and

radically wonrg and ought to be overruled as au-

thority.

To secure rights under the townsite laws, as well

as any other of the land laws of the United States,

certain proceedings are required of the applicant to

initiate his right, and it certainly cannot be that a

mere squatter on the public domain, by asserting that

he intends at some time in the future to locate or

enter the ground under the mining, coal land, trad-
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ing and manufacturing site, or townsite laws, could

thereby initiate any rights which the Land Depart-

ment or courts would recognize.

The eighth specification of error refers to the

ninth instruction given by the Court, which states

the general rule in ejectment cases that the plaintiff,

in order to recover, must depend upon the strength

of his own title and not upon the weakness of that

of his adversary. The rule is therein stated cor-

rectly for all ordinary cases, but is wholly inap-

plicable in this, for the reason that after the proofs

were in, it was a demonstrated fact that plaintiffs

had a valid placer location on the ground in dispute,

and that defendant at all times had been nothing

more than an intruder and trespasser, and conse-

quently had no right to raise technical objections

against the regularity of the Cascaden location nor

invoke the rule embodied in the instruction.

Meydenbauer vs. Stevens et al., 78 Fed. 787.

Haws vs. Mining Co., 160 U. S. 304, S. C. 40 Law
Ed., 440.

The ninth specification of error quotes the Court's

instruction to the effect that plaintiffs below were

claiming nothing under the townsite laws. This was
ti'ue enough, but the complaint made no such claim,

and, of course, there was no evidence to that purpose,
and it could have no other effect than to strengthen

the growing prejudice and dignify the imaginary
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case the jury was trying, to wit, ''as between two

trespassers who wanted to profit by the use of the

surface, which should they favor with a verdict"?

It was wholly inapplicable and misleading.

The fourteenth specification of error is for the

overruling of the motion for a new trial. Possibly

under the Oregon decisions the ruling of the trial

Court upon a motion for a new trial was a matter of

discretion, and is not available upon proceedings in

error. That Court has certainly pointed out the

duty of the trial Court very vividly when such mo-

tions are presented, in Series vs. Series et al., 57 Pac.

634.

The attitude of the trial Court toward the case is

made plain by the opinion filed by him and found at

(Pr. Record, p. 119 ; Orig. Tr., p. 104). In that opin-

ion the testimony as to finding gold on the Cascaden

placer by John Cascaden, Patrick Campbell, Will-

iam Hanlon, Tim Buckley and Carl M. Johanson is

characterized as perjured evidence, and plaintiffs

are charged with having salted the ground notwith-

standing there was not a syllable of evidence, direct

or circumstantial, which in anj^vise even tended to

cast a suspicion upon the truthfulness of their tes-

timony. The evidence of these witnesses will be

found in the printed record of case No. 1259 at pages

19, 100, 112, 146 and 197.
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Again the opinion (Pr. Record, p. 145 ; Orig. Tr.,

p. 120) says that it is admitted on all sides that the

surface of the claim rises from fifteen to twenty feet

in the hundred from the lower side line, whereas the

only testimony that was given on the subject is that

of Dave Yarnell, in which he swears that the rise

from the lower side line is from six to ten feet in the

hundred. (See Pr. Record, p. 62; Orig. Tr., p. 56.)

Where the Court got his data for the remarks

made b}^ him with reference to the bedrock is a

mystery. Whether the bedrock pitches up or down

from a point four hundred feet below the side line of

the Cascaden placer (Yarnell 's workings) in passing

from that point toward the hill was not known at the

time of trial, and there was no testimony on the sub-

ject one way or the other.

The testimony from all sides establishes the fact

that from the lower side line of the Cascaden placer

the valley of Cleary Creek extends within its bound-

aries for from one hundred and fifty feet at the

upper end line to three hundred feet at the lower

end line, before what is called the uplift of the hill

is reached.

The trial Court refused to yield to the authority

of the case of Lange vs. Robinson et al., for two

good and sufficient reasons (Pr. Record, p. 148; Orig.

Tr., p. 122) ; first, because the opinion in that case

was not filed at the time of the trial in October, and
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second because when the motion was heard in Decem-

ber, no official copy of the opinion had as yet been re-

ceived at Fairbanks. The cases quoted from and

relied upon as sustaining the opinion in Lange vs.

Robinson et al., were, however, read to the Court,

and all of the elementary and glaring errors pointed

out herein were pressed upon his attention, but to

no purpose.

Respectfully Submitted

LOUIS K. PRATT,
Attorney for Plaintiffs Below and Plaintiffs in

Error.

Received copy Feb. 11, 1907.

HEILIG & TOZIER,

Attys. for Deft, in Error.




